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RULES  AND  REGULATIONS 


[4510-30] 

Titlo  20 — Employees'  Benefits 

CHAPTER  V— EMPLOYMENT  AND 

TRAINING  ADMINISTRATION,  DE¬ 
PARTMENT  OF  LABOR 

PART  601—  ADMINISTRATIVE 
PROCEDURE 

Revision  of  Regulations 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises 
the  Department  of  Labor’s  regulation 
on  deferral  of  tax  credit  reductions  to 
implement  an  amendment  to  the  Fed¬ 
eral  Unemployment  Tax  Act.  It  also 
revises  criteria  in  the  regulations  to 
make  the  conditions  for  deferral  more 
effective  toward  restoring  State  unem¬ 
ployment  fund  solvency,  and  clarifies 
the  procedures  to  be  followed  by  a 
State  to  obtain  a  deferral  of  tax  credit 
reduction. 

EFFECTIVE  D\TE:  May  1,  1978. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Lawrence  E.  Weatherford,  Adminis¬ 
trator,  Unemployment  Insurance 
Service,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washing¬ 
ton,  D.C.  20213,  telephone  202-376- 
7032. 

SUPPLEMENTARY  INFORMATION: 
The  Federal  Unemployment  Tax  Act, 
in  26  U.S.C.  3302(c)(2),  imposes  addi¬ 
tional  taxes  on  employers  through  a 
reduction  in  the  credit  otherwise  al¬ 
lowed  for  contributions  paid  into  a 
State  unemployment  fund,  if  that 
State  has  received  repayable  advances 
pursuant  to  Title  XII  of  the  Social  Se¬ 
curity  Act,  and  has  an  outstanding  bal¬ 
ance  of  such  advances  on  January  1  in 
two  consecutive  years. 

Pub.  L.  94-45  amended  section 
3302(c)(2)  to  authorize  deferral  of  the 
tax  credit  reduction  for  1975,  1976, 
and  1977,  if  the  Secretary  of  Labor 
finds  for  each  such  year  that  the  State 
has  studied  and  taken  appropriate 
action  to  restore  solvency  to  its  unem¬ 
ployment  fund  and  permit  repayment 
of  the  advances  within  a  reasonable 
time.  Section  110(b)(2)  of  the  Act  re¬ 
quired  the  Secretary  of  Labor  to  pre¬ 
scribe  and  publish  in  the  Federal  Reg¬ 
ister  criteria  to  determine  the  adequa¬ 
cy  of  action  taken  by  a  State.  20  CFR 
601.5  was  amended  by  adding  a  new 
paragraph  (f).  Tax  Credit  Reductions, 
to  accomplish  this  purpose. 

Pub.  L.  95-15  further  amends  section 
3302(c)(2)  by  adding  1978  and  1979  as 
years  in  which  the  deferral  of  tax 
credit  reductions  are  available  to 
qualifying  States. 


A  proposal  to  revise  20  CFR  601.5(f) 
was  published  at  42  FR  61618  on  De¬ 
cember  20,  1977.  The  amendments  pro¬ 
posed  would  extend  the  period  for 
which  deferral  is  available  through 
1979;  change  the  criterion  in 
601.5(f)(2)(iXB)  and  (C)  from  the  Fed¬ 
eral  wage  base  to  the  State  wage  base; 
add  a  new  subparagraph  (c)  to 
601.5(fX2)(ii)  making  it  a  condition  of 
deferral  under  criterion  (ii)  that  State 
reserves  and  income  from  contribu¬ 
tions  be  adequate  to  meet  obligations 
for  6  months  after  deferral  without 
Title  XII  advances  in  order  to  qualify 
for  the  deferral;  and  establish  July  1 
as  the  due  date  for  submission  of  de¬ 
ferral  requests  and  documentation. 
The  published  proposal  fully  ex¬ 
plained  the  changes  in  the  regulation. 

Comments  were  received  from  sever¬ 
al  sources,  most  indicating  concur¬ 
rence  with  the  revision.  One  com- 
menter  recommended  retention  of  the 
Federal  wage  base  in  both  subpara¬ 
graph  (B)  and  (C)  of  Criterion  (i),  to 
equalize  the  requirements  in  States 
with  varying  wage  bases.  In  view  of 
the  comment  we  have  reconsidered 
the  change  and  agree  that  it  would 
result  in  unequal  treatment  of  the 
States  required  to  meet  the  criteria. 
Therefore,  the  provisions  of  subpara¬ 
graphs  (B)  and  (C)  are  republished 
without  the  change  that  was  proposed. 

One  State  recommended  deletion  of 
the  6  month  solvency  requirement  in 
subparagraph  (C)  of  Criterion  (ii),  as 
it  was  involved  in  a  long  range  pro¬ 
gram  review  which  would  be  adversely 
affected.  The  requirement  is  retained 
as  essential  to  the  integrity  of  Crite¬ 
rion  (ii). 

Deletion  of  the  July  1  due  date  was 
also  recommended  on  the  premise  it 
did  not  permit  sufficient  time  to  devel¬ 
op  documentation.  The  requirement  is 
retained  as  essential  to  permit  suffi¬ 
cient  time  for  full  review  of  deferral 
requests  so  that  timely  findings  may 
be  made  by  the  Secretary. 

Other  comments  were  received,  but 
they  are  not  relevant  to  the  changes 
proposed  in  the  regulation. 

Note.— The  Department  of  Labor  has  de¬ 
termined  that  this  document  does  not  con¬ 
tain  a  major  proposal  requiring  the  prepara¬ 
tion  of  an  Economic  Impact  Statement 
under  Executive  Order  11949  and  applicable 
authority. 

This  document  was  prepared  under 
the  direction  and  control  of  Lawrence 
E.  Weatherford,  Administrator,  Unem¬ 
ployment  Insurance  Service,  Employ¬ 
ment  and  Training  Administration, 
U.S.  Department  of  Labor,  601  D 
Street  NW.,  Washington,  D.C.  20213, 
telephone  202-376-7032. 

Accordingly,  20  CFR  601.5(f)  is  re¬ 
vised  as  set  forth  below. 


Signed  at  Washington,  D.C.,  on 
March  24, 1978. 

Ernest  G.  Green, 
Assistant  Secretary  for 
Employment  and  Training. 

§  601.5  Withholding  payments  and  certifi¬ 
cations. 

•  •  •  •  • 

(f)  Tax  credit  reductions.  (1)  Section 
3302(c)(2)  of  the  Internal  Revenue 
Code  of  1954  prescribes  the  conditions 
under  which  the  total  credits  other¬ 
wise  allowable  under  section  3302  for  a 
taxable  year  in  the  case  of  a  taxpayer 
subject  to  the  unemployment  compen¬ 
sation  law  of  a  State  shall  be  reduced 
on  account  of  an  outstanding  balance 
of  advances  made  to  the  State  pursu¬ 
ant  to  Title  XII  of  the  Social  Security 
Act.  As  amended  by  section  110(a)  of 
the  Emergency  Compensation  and 
Special  Unemployment  Assistance  Ex¬ 
tension  Act  of  1975  (Pub.  L.  94-45,  ap¬ 
proved  June  30,  1975;  89  Stat.  236, 
239),  and  as  further  amended  by  Title 
II  of  the  Emergency  Unemployment 
Compensation  Extension  Act  of  1977 
(Pub.  L.  95-19,  approved  April  12, 
1977;  91  Stat.  39,  43),  The  incremental 
reductions  in  total  credits  will  not 
apply  to  a  State  with  respect  to  the 
taxable  years  beginning  on  January  1, 
1975,  January  1, 1976,  January  1,  1977, 
January  1,  1978,  and  January  1,  1979, 
if  the  Secretary  of  Labor  finds  as  to 
each  such  year  that  the  State  has 
studied  and  taken  appropriate  action 
with  respect  to  the  financing  of  its  un- 
employement  compensation  program 
so  as  substantially  to  accomplish  the 
purpose  of  restoring  the  fiscal  sound¬ 
ness  of  the  State’s  unemployment  ac¬ 
count  in  the  Unemployment  Trust 
Fund  and  permitting  the  repayment 
within  a  reasonable  time  of  any  ad¬ 
vances  made  to  the  State’s  account 
pursuant  to  Title  XII  of  the  Social  Se¬ 
curity  Act. 

(2)  The  Secretary  of  Labor’s  finding 
with  respect  to  a  State  as  to  any  of  the 
taxable  years  1975,  1976,  1977,  1978, 
and  1979,  will  be  based  on  his  determi¬ 
nation  as  to  whether  the  State  has 
taken  appropriate  action  resulting  in: 

(i)  Amendment  of  its  unemployment 
compensation  law,  effective  in  or  prior 
to  the  taxable  year  with  respect  to 
which  the  finding  is  made,  or  effective 
at  the  beginning  of  the  succeeding  tax¬ 
able  year,  increasing  the  State’s  unem¬ 
ployment  tax  rate,  increasing  the 
State’s  unemployment  tax  base,  or 
changing  the  State’s  experience  rating 
formula,  or  a  combination  of  such 
changes,  so  as  to  be  estimated  by  the 
Secretary  to  achieve  for  the  taxable 
year  with  respect  to  which  the  finding 
is  made  or  for  the  period  following  the 
effective  date  of  the  amendment: 

(A)  An  average  employer  tax  rate 
computed  as  a  percentage  of  the  total 
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wages  in  employment  covered  by  the 
State’s  unemployment  compensation 
law,  which  exceeds  the  State’s  average 
annual  benefit  cost  rate,  computed  as 
a  percentage  of  the  total  wages  in  em¬ 
ployment  covered  by  the  State’s  un¬ 
employment  compensation  law,  for 
the  ten  calendar  years  immediately 
preceding  the  year  with  respect  to 
which  the  finding  is  made;  and 

(B)  An  effective  minimum  employer 
tax  rate  which  is  not  less  than  1.0  per¬ 
cent  of  the  wages  of  any  employer 
which  are  subject  to  tax  under  the 
Federal  Unemployment  Tax  Act  for 
the  same  year;  and 

(C)  An  effective  maximum  employer 
tax  rate  which  exceeds  2.7  percent  of 
the  wages  of  any  employer  which  are 
subject  to  tax  under  the  Federal  Un¬ 
employment  Tax  Act  for  the  same 
year  or  provision  for  no  reduced  rate 
of  contributions  for  any  employer  sub¬ 
ject  to  the  State  unemployment  com¬ 
pensation  law;  or 

(ii)  (A)  Amendment  of  its  unemploy¬ 
ment  compensation  law  increasing  the 
State’s  unemployment  tax  rate,  in¬ 
creasing  the  State’s  unemployment 
tax  base,  or  changing  the.  State’s  expe¬ 
rience  rating  formula,  or  a  combina¬ 
tion  of  such  changes,  so  as  to  be  esti¬ 
mated  by  the  Secretary  of  Labor  to 


result  in  increasing  contributions  to 
the  State’s  unemployment  fund,  for 
the  taxable  year  with  respect  to  which 
the  finding  is  made,  and  the  allocation 
from  such  increased  contributions  of  a 
sum  sufficient  to  make  the  repayment 
in  the  amount  and  within  the  time 
limit  prescribed  in  paragraph  (f)(2) 
(ii)(B)  of  this  section;  and 
(B)  Repayment  to  the  Treasury  of 
the  United  States,  for  credit  to  the 
Federal  unemployment  account  in  the 
Unemployment  Trust  Fund,  prior  to 
November  10  of  the  taxable  year  with 
respect  to  which  the  finding  is  made, 
of  an  amount  equal  to  the  amount  of 
the  additional  tax  which  would  be 
payable  by  all  taxpayers  subject  to  the 
unemployment  compensation  law  of 
the  State  for  that  taxable  year  if  (I) 
for  any  year  prior  to  1978,  the  reduc¬ 
tion  in  total  credits  prescribed  by  sec¬ 
tion  3302(c)(2)(A)  of  the  Internal  Rev¬ 
enue  Code  of  1954  for  that  taxable 
year  was  applied  without  regard  to  the 
amendment  added  by  section  110(a)  of 
the  Emergency  Compensation  and 
Special  Unemployment  Assistance  Ex¬ 
tension  Act  of  1975,  and  (2)  for  any 
year  after  1977,  the  reduction  in  total 
credits  prescribed  by  the  applicable 
provisions  of  section  3302(c)(2)  of  the 
Internal  Revenue  Code  of  1954  for 


that  taxable  year  was  applied  without 
regard  to  the  amendment  added  by 
section  110(a)  of  the  Emergency  Com¬ 
pensation  and  Special  Unemployment 
Assistance  Extension  Act  of  1975;  and 

(C)  Determination  by  the  Secretary 
that  unemployment  reserves  and 
income  from  contributions  in  the 
State  unemployment  fund  will  be  ade¬ 
quate  to  meet  benefit  payment  obliga¬ 
tions  without  Title  XII  advances 
during  the  6-month  period  beginning 
November  1  of  the  year  in  which  such 
determination  is  made. 

(3)(i)  An  application  for  deferral 
under  this  paragraph  (f)  must  be  re¬ 
quested  and  filed  with  the  Secretary 
of  Labor  by  the  Governor  of  a  State 
no  later  than  July  1  of  the  taxable 
year  for  which  such  deferral  is  re¬ 
quested.  Such  application  shall  be  in 
such  form,  and  shall  be  accompanied 
by  such  documentation,  as  the  Secre¬ 
tary  of  Labor  shall  prescribe. 

(ii)  A  finding  by  the  Secretary  of 
Labor  with  respect  to  a  State  shall  be 
made  as  of  November  10  of  the  taxable 
year  with  respect  to  which  the  finding 
is  made,  and  such  finding  shall  be  pub¬ 
lished  in  the  Federal  Register  togeth¬ 
er  with  the  reasons  for  the  finding. 

[FR  Doc.  78-8432  Filed  3-30-78;  8:45  am] 
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